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BEFORE THE
POLLUTION CONTROL EEARINGS EOARD
STATE OF WASHINCGTON

IN THE MATTER OF
ALASKA-PUGET-UNITED
TRANSPORTATION COMPANIES

Appellants, PCHB No. 1é&é5

FINAL FINDINGS OF FACT,
CONCLUSIONS OF LAW
AND ORDER

vs‘

STATE OF WASHINGTON,
DEPARTMENT OF ECOQLOGY,

Respondent,

S Ve Nt Bt St Mt Vol M Nt Nat Twmd et Tar

THIS MATTER being the avwveal of a $1,000.00 cival penalty for an
alleged oi1l-spi1ll violation of RCW 90.48; having come on regqularly for
hearang before the Pollution Control Hearings Board on the l2th day of
¥ovamber, 1973, at Sesattle, Washington; and appellant Alaska-Puget-
tinited Transportation Companies appearing through 1ts attorney, Thomas J.
McKey and respondent Department of Ecology appearing through its attorney,
Charles W. Lean, Assistant Attorney General; and Board members present
at the hearing being Walt Woodward, presiding, and Mary Ellen McCaffree;

and the Board having considered the sworn testimeny, exhibit, records and
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1 {files herein ané argurents of counsel and having entered on the

2 115th day of nNovenber, 1973, 1ts proposed Findings of Tact, Conclusions
3 lof Law and Order; and the Board having served sald proposed Findings,

4 |Conclusions and Order upon all parties herein by certified maail,

5 |return receipt reguested and twenty days having elapsed from saad

6 |service; and

7 The Board having received no exceptions to saad proposed Findings,

8 |Conclusions and QOrder; and the Board being fully advised in the

9 |premises; now therefore,

10 IT IS HEREBY ORDERED, ADJUDGED AND DECREED that said proposed
il [Fandings of Fact, Conclusions of Law and Order, dated the 15th day
12 |of November, 1973, and incorporated by this reference herein and

13 jattached hereto as Ixhibkit A, are adopted and herebv entered as the
I+ [Board's Final Findings of Fact, Conclusiens of Law and Order herein.

13 DOE at Lacey, Vashingiton, this L‘/_’t" day of i; 2{{ pi{,i-ﬂé /o 19‘.?% .
15

PCLLUT CONTROL LEARINGS "BOARD

. /’(@? Bf’;&m&

OQDWARD, Cha. ;‘Fna'i

L-"
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BEFORE THE
POLLUTION CONTRQOL HEARINGS BOARD
STATE QF WASHINGTON

IN THE MATTER OF
ALASKA-PUGET-UNITED
TRANSPORTATION COMPANIES

-t

appellants, PCHB No. 1635

FINDINGS OF FACT,
- CONCLUSIQONS AND ORDER

V3.

STATE OF WASHINGTON,
DEPARTIMENT OF ECOLOGY,

Respondent,

This matter, the appeal of a 81,000.00 civil penalty for an alleged
oi1l-spill violation of RCW 90.48, came before the Pollution Control
Hearings Board (Walt Woodward, presiding officer, and Mary Ellen
McCaffree) at a formal hearing in the Washington Commerce Building,
Seattle, Washington, at 9:30 a.m., November 12, 1973.

Appellant appeared through Thomas J. McKey, respondent through
Charles W. Lean, Assistant Attorney General. Eugene Barker, Olympia
court reporter, recorded the proceedings.

witnesses were sworn and testified. An exhibit wasg admitted.

EXHIBIT A
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Counsel made closing arguments.

From testimony heard, exhibit exarmined and arguments considered,

the Pollution Control Hearings Board makes these
FINDINGS OF FACT
T.

On 2pril 29 and 30, 1972, Barge 537, operated by appellant was
being loaded with diesel oil at the Standard 0il storage facllity at
Point Wells in Puget Sound north of Richmond Beach, King County.

11,

This was the first use of Barge 537 since it had bkeen overhauled
in a shipyard, said overhaul including the replacement with new valves
of all but three of the barge’'s loading valves.

I1I.
The o1l, destined for federal goverrment use 1n Alaska, had been
heated to 80 degrees to meet government specifications aimed at
elimination of moisture., Norrally, the terperature of diesel o1l
heated for barge loading does not exceed 60 degrees. Appellant's
employees engaged in the loading operation were aware that the oil was
;armer raan usual, but were not aware of the exact temperature of the
D1l

Iv.
The procedure for loading the barge was for the Standard Oil
pravity-fed o1l line to be connected to the barge's tank distrabution
system. A Standard 0il employee was stationed at or near a wheel-

manipulated valve near the outer edge of the pier. A normal crew of

three men employved by appellantwere on duty on the barge. One was a

FINDINGS OF FACT,
CONCLUSIONS ANDB ORDER 2



o e D

licensed tankerrman in charge of the operation. 2As each of the barge's
tanks were heing fllied, a second member of the crew stood by the
ullage opening of the tank; his task was to call for the tank valve to
be closed when the oil level in the tank was six inches from the tank
toep. The third member of the crew stood by the tank valve with a
wrench; his duty was t¢ turn the tank valve one-guarter of a turn to
shut off that tank's supply of oi1l. The oil then would continue to
flow into an adjoining tank.

V.

Shortly before midnight on April 28, 1872, oil reached the
six-inch level in Tank No. 11 on Barge 537 and the order was given to
close that tank's valve. The employee was unable to do this. 0il
spilled out of the ullage opening on to the barge deck and some spilled
into Puget Sound before the Standard Oil attendant, on order from the
barge, shut down the main supply of orl with the wheel valve.

Appellant promptly notified the Cocast Guard of the spill and took
immediate action with absorbant material to clean up the oil on the
barge deck.

Coast Guard personnel arrived shortly thereafter and consulted
with appellant's employees on the cause of the spill. By this time,
two men, using a larger wrench, had been able to shut the No. 11 tank
valve. Coast Guard permission was obtained to resume loading with no
change in procedure.

At least two more tanks and possgibly a third were filled without
incident until, early an the daylight hours of April 30, 1§72, a

similar incident occurred at Tank No. 15 of Barge 537. O1il was spilled

FINDINGS OF FACT,
CONCLUSIONS AND ORDER 3
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on the deck and into Puget Sound after appellant's emplovee was unable
to shut off the tank valve. The Coast Guard again was called. Loading
was not resumed until the Coast Guard approved it, subject t¢ shut-off
being controlled at the Standard Qi1 pier~side wheel valve.

Up to 100 gallons, total, was emitted frqm the ullage openings of
Tanks 11 and 15. How much escaped into Puget Sound is not known. At
16:00 a.m., 2oril 30, 1972, an inspector for respondent chserved a
thain film of irridescent oil on Puget 5cund at the stern and on one
side of the barge. ‘

VI,

Tests conducted later by the Coasti Guard showed no mechanical fault
in the operation of the valves to Tanks 11 and 15. The wvalves continue’
satisfactorily in service.

VII.

Subseguent to the incidesnts described above and i1n connection
therewith, respondent on June 1%, 1972, cited appellant on the
April 30, 1972, incident for a viclation of RCW 90.48 and invoked a
civil penalty of $1,000,.00 in Docket No. DE 72-140, said penalty
oeing one-twentieth of the maximumr allowable amount which could be
invoked for a viclataon. Appellant sought relief from this penalty
but on August 4, 1972, respondent denied the application and restated
the $1,000.00 penalty which is the subject of this appeal.

From these find.ngs, the Pollution Control Hearings Board

~ames to these

FINDINGS OF FACT,
CONCLUSIONS AND ORDER 4
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CONCLUSIONS QF LAW
I,

It 1s respondent’'s view of this somewhat puzzling set of
circumstances that appellant’s employees, after notaing the first spill
near midnight on April 29, 1972, should have deduced that the hotter-
than-usual o1l had caused an expansion of the metal valve parts, thus
causing them to "freeze” and become inoperative. To have continued

loading in a normal manner in the face ©f such a possible deduction

w ;- O ot R

constitutes negligence, according to respondent. Such a finding,

i
<

however, 1ndirectly also would involve Coast Guard personnel who

likewise, failed to make that deduction.

[
=

2 IzI.

13 But the hotter-than-usual oil was not the "only" other-than-

14 Inormal factor, as contended by respondent, in the operation of

15 [Barge 537 on Apral 29 and 30, 1972. That loading also marked the first
16 juse of the barge subsequent to replacement of most of the wvalves in
17 [a shipyard overhaul. A test of negligence is what a prudent person
15 would do an a similar set of circurstances. It seems to the Board
19 lthat appellant's employees reasonasly could have gquestioned the

20 "new" valve, 1tself, before embarking on the theory that the hotter-
21 {than-usual oil seized the valve.

22 Irr.

23 However, the Board believes there was negligence, not in the

24 yudgment of appellant’'s employees, but in the loading procedure,

D Here, in the face of stern legislative action banning negligent

26 o1l spills, 15 a sophisticated double-valve shut-off system and only

"
~1
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one-half of 1t 1s used routinely! The routine procedure was to trust
the barge tank shut-off wvalve, calling on the pirer-side main valve
only--and 1in both instances too late--in dire emergency.

It seems to this Board that RCW 50.48 makes 1t incumbent upon
all who engage in the transfer of petroleum products near salt water
to use all available precautions to prevent oil spirlls. To fail to do
so 15 negligence, in the Board'’s view. It very well may be that i1t
would have taken a few minutes longer, at the topping of each tank,
for both the pier-side wheel valve and the tank valve to be closed,
but such a procedure would have prevented both spills. Failure to turn
both valves as routine procedure was negligence in this matter,

Iv.

Respondent’s penalty seems severe in view of the prompt and
efficient efforts of appellant's employees to stop, contain and absorb
the spilled o01l, and 1n view of the paucity of evidence on the amount
of o1l actually spilled into Puget Sound.

Therefore, the Pollution Control Hearsings Board issues this

ORDER

The appeal 1s denied, but Docket XNo. DE 73-140 1s reamanded to
respondent for imposition of the more appropriate civil penalty of
$100.00.

+h
DONE at Lacey, Washaington, thlséﬁ'day of ﬁﬁkﬂéﬁiﬁ@AJ, 1973.

POLLUTION CONTROL HEARINGS BOARD

el Yoodivarde

WALT WOODWARD, Chal

FINDINGS OF FACT,

CONCLUSIONS AND ORDER ‘\\\Mmt:\( )

MARY EL;%IN McCAFFREE ,\I&em.ber
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